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River north of the city. The parking garage bridges the stream and 
will be unseen by most visitors. The embankment is contained by 
a more-than-20-feet-high concrete retaining wall. Two bridges – 
one for maintenance vehicles and one pedestrian walkway – will 
cross over US Route 11 and connect this building with VMI’s main 
campus. More than 100,000 sq. ft. of concrete pavement has already 
been placed, with more to come. In addition to offices and spectator 
seating, the building will feature an NCAA-regulation size indoor 

track with banking adjustable through hydraulic jacks, a small 
diving pool, and a 34-foot tall climbing wall. Most of the building 
will be open to the general public. This building is expected to be 
completed in the summer or fall of 2016. 

Bob Nablo, Director of Industry Services

VMI Facilities Improvements Nearing Completion Continued 
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3D Printer Using Concrete, Prints Large-Scale 
Structures Directly from Architectural CAD Drawings

You’ve probably heard about 3D printing’s amazing potential 
to overhaul manufacturing.  3D printing, or additive manufactur-
ing, is a process of making three dimensional solid objects from a 
digital file. The creation of a 3D printed object is achieved using 
additive processes. In an additive process an object is created by 
laying down successive layers of material until the entire object is 
created. Each of these layers can be seen as a thinly sliced horizon-
tal cross-section of the eventual object.  It all starts with making a 
virtual design of the object you want to create. This virtual design is 
made in a CAD (Computer Aided Design) file using a 3D modeling 

program (for the creation of a totally new object) or with the use 
of a 3D scanner (to copy an existing object). A 3D scanner makes 
a 3D digital copy of an object.  

The same principles could upend building construction as well. 
Since the early 20th century, automation has grown in almost 

all production domains except building construction.  Automation 
in building construction has been slow due to: available automated 
fabrication technologies for large scale objects; conventional design 
approach that does not lent itself for automation; much smaller ratio 
of production quantity; limitation in the materials that could be used 
by an automated system; rather expensive cost of automated equip-
ment and logistic issues.  On the other hand, the major problems that 
the construction industry is facing today are only becoming greater.  
These problems are as follows: labor efficiency is alarmingly low, 
accident rate at construction site is high, work quality is low, control 
of the construction site is insufficient and rather difficult and quality 
skilled workforce is vanishing.

Various attempts have been made to construct the whole struc-
tures, but these methods of manufacturing automation have not 
lent themselves to construction of large structures.  A promising 
new automation approach has been introduced and used in the past 
2 decades that is called “Layered Fabrication Technology”, also 
known as Rapid Prototyping (RP) or Solid Free Form Fabrication 
(SFF).  One of these layered fabrication technology methods is called 

Continued on page 5



J u l y 2 0 1 5

5

Virginia Ready-Mixed Concrete Association

Contour Crafting (CC).  This method appears to be very promising 
for constructing a large structure.

Contour Crafting, similar to 3D printing, is an additive fabrica-
tion technology which makes 3D objects and in this case a building 
structure.  Contour Crafting is a computerized construction method 
that 3D Prints large-scale structures directly from architectural CAD 
drawings. Walls are built up by forming their outer surfaces via 
extrusion of a paste-like material, such as concrete, and the use of 
a robotic trowel to provide a smooth contoured surface.  This is a 
very flexible technique, capable of constructing aesthetically pleas-
ing shapes such as curvilinear and rectilinear shapes. The process 
involves feeding data to a machine that sprays and smooths out walls 
and structural components using nozzles, arms and other tools. The 
arms and nozzles are making multiple passes to reinforce the mate-
rials.  Buildings are essentially assembled in layers automatically 
along a grid.  One section of the machine moves vertically, while 

another section moves horizontally.  It is a gantry system carrying 
the nozzle that moves on 2 parallel lanes installed at the construc-
tion site.  A single hose or a group of hoses can be constructed to 
run for implementing various sections of the building.  Some of the 
interesting aspects of this system are as follows:  Design flexibility 
which allows designing shape features such as domes, vaults or 
exotic architectural geometries that are difficult to realize using 
the traditional manual construction practices; various materials for 
outside surfaces and between surfaces may be used; utility conduits 
may be built into the walls of a building structure exactly as dictated 
by the cad data.  The system also allows for paint- ready surfaces, 
automated painting, automated reinforcement, automated tiling 
of floors and walls, automated plumbing and automated electrical 
and communication line wiring.  In conclusion, here are some of 
the benefits of this system:  reduction in construction costs, speedy 
construction process, consistent quality, eliminating construction 
waste as the computer precisely adds materials where it is needed, 
reducing construction energy usage and CO2 emission, offering 
unlimited architectural possibilities, safer work zone by reducing 
construction injuries and fatalities, providing emergency shelters 

during wars and natural disasters, providing housing to low income 
population of the world and possibly space colony construction.

Hessam Nabavi, Director of Industry Services

3D Printer Using Concrete Continued 
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On July 15, 2015, the Wage and Hour Division of the 
U.S. Department of Labor (“DOL”) issued an interpretation 
in furtherance of its Misclassification Initiative, which 
concludes that “most workers are employees under 
the FLSA’s broad definitions.”  See Administrator’s 
Interpretation 2015-1: The Application of the Fair Labor 
Standards Act’s “Suffer or Permit” Standard in the 
Identification of Employees Who Are Misclassified as 
Independent Contractors.  

A.  T h e E conom ic Real ities T est

Courts have held that determination of the employment 
relation cannot be based on isolated factors or upon 
a single characteristic but instead depends upon the 
circumstances of the whole activity.  The goal of the 
analysis is to determine the underlying economic reality 
of the situation and whether the individual is economically 
dependent on the supposed employer.  In general, an 
employee, as distinguished from an independent contractor 
who is engaged in a business of his own, is one who 
“follows the usual path of an employee” and is dependent 
on the business that he serves.

The DOL’s Interpretation does not change the “economic 
realities” test courts currently apply in determining whether 
a worker is an independent contractor.  It does, however, 
emphasize that each factor of the economic realities test 
must be applied consistently with the broad definition of 
“employ” found in the Fair Labor Standards Act (“FLSA”); 
that is, whether the worker is economically dependent on 
the employer and is, therefore, “suffered or permitted to 
work” by the employer.

Depending on the court, the economic realities test 
generally includes the following factors:

1. the extent to which the work performed is an 
integral part of the employer’s business; 

2. the worker’s opportunity for profit or loss 
depending on his or her managerial skill;

3. the extent of the relative investments of the 
employer and the worker;

4. whether the work performed requires special 
skills and initiative;

5. the permanency of the relationship

6. the degree of control exercised or retained by  
the employer.

B .  D O L ’ s I nterp retation 

While the Interpretation did not change the factors most 
courts consider in determining the economic realities of 
a work relationship, the Interpretation did provide some 
important takeaways regarding each factor:

• The DOL specifically noted that work performed away 
from the employer’s premises, whether in the worker’s 
home or at the employer’s customer, can still be integral 
to the employer’s business. 

• If a worker is truly in business for him or herself, and, 
therefore, an independent contractor, the worker should 
be at some risk of loss due to the managerial decisions 
he or she makes.  Merely being able to work more 
hours is not a managerial skill that affects the worker’s 
opportunity for profit or loss. 

• In evaluating the relative investments of the employer 
and worker, courts should consider whether the worker 
has made investments in his or her business to further 
its ability to expand, reduce its cost structure, or extend 
its business plan.  Courts should also consider how that 
investment compares to the employer’s investment, 
not just to the work performed by the worker but to the 
employer’s overall investment in the project. 

• Merely having specialized skills does not mean that 
the worker is an independent contractor.  There is 
a difference between providing skilled labor and 
demonstrating the skill and initiative of an independent 
contractor.  The Interpretation states, in probably its 
most telling sentence: “Only carpenters, construction 
workers, electricians, and other workers who operate 
as independent businesses, as opposed to being 
economically dependent on their employer, are 
independent contractors.” 

DOL Interpretation Says 
“Most Workers are Employees”        

Under the FLSA’s Broad Definitions
By John G. Kruchko and Jacquelyn L. Thompson*

Continued on page  10
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• Courts should also consider whether the lack 
of permanence or indefiniteness in the worker’s 
relationship with the employer is the result of operational 
characteristics of the business (i.e., whether the work 
is typically transient or seasonal) or the result of the 
worker’s own independent business initiative.   

• Control exerted due to the nature of the business, 
regulatory requirements, and/or customer satisfaction 
are indicative of an employee/employer relationship.  
The issue is how much control the employer exercises, 
not why the employer is exerting it.

While no single factor is determinative, the DOL 
emphasized that the “control factor” should not be given 
undue weight.  Ultimately, according to the DOL, the 
“factors should be considered in totality to determine 
whether a worker is economically dependent on the 
employer, and thus an employee.”  If the worker is 
in business for him or herself, and not economically 
dependent on the employer, then he or she is an 
independent contractor.

C. T ak eaw ay f or E m p l oyers

Employers, particularly those who regularly use 
independent contractors, should re-evaluate the status of 
their workers in light of this Interpretation.  Employers must 
look at their independent contractors and ask whether, 
considering the economic realities test, these workers are 
truly in business for themselves or are they economically 
dependent on the employer’s business?  Given the DOL’s 
sweeping statement that “most workers are employees 
under the FLSA’s broad definition,” the economic reality for 
many employers may be that their independent contractors 
will now be considered their employees.

* © 2015 FordHarrison LLP
John G. Kruchko is a partner with the Labor & Employment Law Firm of 

FordHarrison, LLP in Tysons Corner, Virginia; Jacquelyn L. Thompson is an 
associate in the firm’s Washington, D.C. office.  Rachel Ziolkowski Ullrich, 

a counsel in the firm’s Dallas office, prepared an original version of this 
article.  For more information, please contact Mr. Kruchko or Ms. Thompson 

at (703) 734-0554 or by e-mail at jkruchko@fordharrison.com or jthompson@
fordharrison.com.  This article is published for general information purposes, 

and does not constitute legal advice.

DOL Interpretation Says “Most Workers are Employees”  
Under the FLSA’s Broad Definitions Continued 
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On the Horizon
Cal endar of  U p com ing E v ents

Au gu st 1 1 ,  2 0 1 5
H am p ton Roads Cou ncil  Meeting
1 1 : 3 0  AM –  1 : 0 0  P M
Crazy  B u f f et and G ril l
Ch esap eak e,  VA

Au gu st 1 2 ,  2 0 1 5
B l u e Ridge Cou ncil  Meeting
1 2 : 0 0  P M –  1 : 3 0  P M
Row e’ s F am il y Restau rant
S tau nton,  VA

Au gu st 1 3 ,  2 0 1 5
N VCAC E xecu tiv e Cou ncil  Meeting
1 1 : 3 0  AM –  2 : 0 0  P M
B ob  O ’ s Restau rant
Ch antil l y,  VA

Au gu st 1 8 ,  2 0 1 5
Central  VA Cou ncil  Meeting
1 1 : 3 0  AM –  1 : 0 0  P M
Am erican T ap  Room
Rich m ond,  VA

Au gu st 2 5 ,  2 0 1 5
S ou th w est VA Cou ncil  Meeting
8 : 0 0  AM –  9 : 3 0  AM
T h e Roanok er Restau rant
Roanok e,  VA

S ep tem b er 1 4 -1 5 ,  2 0 1 5
VRMCA B oard Retreat
O m ni,  Ch arl ottesv il l e

O ctob er 4 -6 ,  2 0 1 5
VRMCA F al l  Conv ention
H il ton VA B each  O ceanf ront H otel
Virginia B each ,  VA
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